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NOTE 


The Court's covies of all transcripts of pre-trial proceedings 
were re-numbered by the Court Reporter prior to forwarding them to the 
Court. Unfortunately, he did not advise us that he was doing so and we 
were unable to obtain copies from the Court. Our references to pre-trial 
transcripts will therefore be dependent upon the numbering system of 
our transcripts which we will submit to the Court at the time of argument, 
®t socyer Lf Che Court desires. 

In our Brief we will refer to the Clerk's Record as (R), to the 
Trial tYansecript as (TR) and to the pre-trial transcripts as (TR) with 
the specific date and our page number. 

Unfortunately defendant does not appear to distinguish between 
the Clerk's transcript, the pre-trial transcript and the trial transcript 


in every instance. 


STATEMENT OF THE CASE 


Defendant has made no statement from which the Court couid 
glean an understanding of the case. | 

Defendant was convicted by a jury on all counts of a three- 
count indictment, The first count charged defendant with unlawful 
possession of a counterfeit $10.00 Federal Reserve Note in violation of 
18 U.S.C, § 472, The second count makes the same charge with respect 
ipa eO0mmote, Ihe third count charges defendant with unlawful 
possession of a plate from which an obligation of the United States is 
Erimecdssn violation of 18 U.S.C. § 474. 

In May 1965, about one month after one Charles Slaney 
purchased a 1250-type multilith press (Gov.Ex. 16), the defendant had 
some conversations with en about whether Slaney could make a duplicate 
of some Canadian currency (Tr. 100-1). Slaney had no technical knowledge 
and defendant took the press in approximately October 1965 with the aid 
of a man called Lino or Linus (Tr. 103). Slaney also gave Parker some 
blank plates, paper and some green inks and received $250 from Parker 
for the use of the press (Tr. 104). 

Slaney had purchased some green inks which Parker had described 
and asked him to get and in January 1966 he furnished additional ink 
moreParier (Ir. 107). 

Parker, in January 1966, had Seanene a box containing credit 
cards, Oregon and Washington titles and some plates to Slaney's house, 


fimewebore impressionsof $10, $20 and $50 bills (Tr. 105-108). 


ea ae 


In January 1966, Parker returned the press to Slaney's 
Resigence 2c 2/06 $.E. Ash Street, Portland, Oreron, where 1 remained 
(Tr. 108-109). 

In March or April of 1966, Slancy saw the box containing plates 
which Parker had left with him in Parker's living room (Tr. 110). 

On August 17, 1966, defendant's 16-year-old daughter, Sandra 
Parker, was residing with him at 11945 S.E. Merrill Drive in Portland 
(fr. 199). She was cleaning the house and when she moved a footlocker 
(Gov. Ex. 2) to clean under it she found a sack of uncut counterfeit $5 
bills.(Tr. 200). Later that day she looked in the footlocker and found 
two boxes of counterfeit money (Gov. Ex, 2c & 2d) (Tr. 202-3). She 
then called her mother, Wilma Niver, defendant's former wife, and took 
one of the uncut counterfeit $5 bills to Mrs, Niver that night (Tr. 204). 
[That bill is Gov. Ex. 1.] She asked her father about the footlocker 
that night, and he told her that was his "gold" and that she should 
stay out of it (Tr. 205). Mrs. Niver and Sandra gave the note to 
Special Agent John Wells the following day, August 18, 1966, (Tr. 233). 

Based upon the information obtained from Sandra Parker and 
on the counterfeit bill which was given to him, Wells obtained a search 
warrant on the following day from Commissioner Clare Mundorff (Tr. 242). 

A search was thereafter made of the defendant's residence 
resulting in the finding of the counterfeit bills in the footlocker 
(Ir. 243-249) and printing plates bearing impressions of counterfeit 


bills (Tr. 250) (Gov. Ex. 2a). 


ee 


Agent Frank K?nney searcned the defendant and found three counterfeit 
bills, two tens and a Paar defendant's wallet set apart from the 
Centigne currency also contained therein (Tr. 452). 

One of those $10 bills die GOV. Ex. 2 Witch 26 horn lie ior 
possession of which defendant is charged in Count I of the Indictment. 

Gov. Ex. § is a counterfeit $5 bill taken from the footlocker 
in defendant's residence and that is the bill for which defendant is 
Siargecamiaecount Lf of the Indictment (Tr. 256). 

Gov, Ex. 9, found in the footlocker, is an offset metal plate, 
the possession of which was charged in Count III of the Indictment 
ir. 266) 5 

On the next day Special Agent Wells obtained a search warrant 
for the Slaney residence and found the printing press, supplies and 
Coumvetrere S5 notes (Tr. 276). 

Mr. Wells testified that Gov. Ex. 13, which is one of the $5 
bills found in the Slaney residence is the same as Gov. Ex.1 which 
Sandra Parker found in Parker's residence. 

Mueespert testified that Ex. 9, the plate, had been used to 


make Ex, 8 (Tr. 388) on the printing press found in Slaney's basement 


Gis, 391). 
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INTRODUCTION TO ARGUMENT 


It is impossible to tnderstand the building of a voluminous record 
in such a comparatively simple case without some understanding of the 
defendant, Mr. Parker. 

He referred to himself as a "jailhouse lawyer" (Tr. 907) and shortly 
before this trial was acquitted on a murder charge in which he represented 
himself after two prior convictions had been set aside. (Tr. 1039-40). 

It is apparent from the record that the courts and prosecution were taking 
unusual steps to meet his vociferous objections and complaints at every 


stage of the proceedings in order to see that his rights were not violated. 


The record shows that there were at least thirteen pre-trial hearings 
covering the various matters to which defendant took exception and for 
which he has been given transcripts. The Court provided him with three 
attorneys (Messrs. Peterson, Kowitt, and Epstein) at various stages of 
the proceedings. He was provided an investigator and an expert witness 
From government funds. 

He and his attorneys were shown all government exhibits long before 
trial and were given the statements of all witnesses prior to trial. 

@iz, 73-74). 

The government and the Court went far beyond that which the rule 
requires, 

He was given two continurnces and the Court took special precautions 
to avoid the effect of publicity, for part of which he was responsible. 


Mic, Vec, 14, at p. 60) 


On January 5, 1967, his bond was reduced to $5,000 and he 
mave asl thu WAS PELCaovce& FU ALLAVELY Ppariter pace Lil ilas wii UCG4LiloL, 


which he did. 


ANSWER TO POINT I OF DEFENDANT'S BRIEF 


Demmcueaje scr August 19, 1966 for 11945 S.E. Merrili 

Poeemoreene CONSUSLOnN cigenderea by detendent"s orjeEy on thas portic 
is due to defendant's unwillingness at the start of his discussion of 
picmomeenene ror L1iS¢5 S.&. Merrill Drive to set forth the statement o 
John E. Wells which Beene ae page 19 and 20 of the Clerk's recora, 
That statement is incorporated by reference into the form affidavit of 
Searenevarrant (KR. 18) to which Mr. Wells has sworn and reads as follows: 

Segeemear on wonun Eb. Wells) Special Agent, U.S. Secret Service 

"On August 18, 19665 I interviewed Wilma Niver and her daughter, 
Sandra Parker, at 9115 N.E. Hoyt Street, Portland, Gregon. They advised 
me that Mrs. Niver is the former wife of Lee Edwin Allen Parker and 
Sandra Parker is the daughter of Mrs, Niver and Lee Edwin Allen Parkzer, 


VAteemet time Mrs, Niver delivered to me a counterfeit $5.00 HederaL 
Reserve Note, Serial No, L58976705C, Check Letter H, Face Plate 151, 
Back Plate 2120, Series of 1950A. Mrs. Niver advised me that she obtained 
said counterfeit Federal Reserve Note from her daughter Sandra Parker. 

"Sandra Parker stated to me at that time that she had obtained this 
bill from the residence of her father, Lee Edwin Allen Parker, at 11945 
S.§. Merrill Drive, Portland, Orezon, on the afternoon of August 17, 1966, 
having found it on the floor of said residence underneath a trunk, She 
further stated that she opened the trunk and observed its contents which 


consisted of numerous sheets of paper bearing impressions of $1.00, $5.00, 


peUrUOmand o50,00 counterfeit bills. 
"Sandra Parker stated that she delivered the bill which she found at 


11945 S.E, Merrill Drive to her mother, Mrs. Niver, and that it was the 


same bill that Mrs. Niver had then delivered to me. I have retained said 


a6 


bot ieinemy possession. 

" T have reasan to believe the froth af tha infarmatian emmnlied by 
Sandra Parker for the reason that she furnished other information to 
me which is known to me to be true, including the statement that one 
Charles Slaney had resided in the vicinity of S.E. 27th Avenue & Ash 
Street, Portland, Oregon, and that Slaney was presently serving a term 
° :.f i] 
in javl, 

It should also be noted that the search warrent for which this affi- 
davit was given is at page 13 of the Clerk's record. The grounds for 
the affidavit of search warrant are set forth in the statement of Mr. 
Wells. Defendant seems to contend that because the grounds are not 
stated at the place provided in the form or in the exact language of 
rule 41(€b) that the affidavit is defective, 

irmg@oe v. ticeeks, 313 F.2d 464 (C.A. 6, 1963) the Court said referring 
to a situation like this where statements were attached to the official 
printed form of the affidavit - 

"The real question is, were the attachments fastened to 
the instruments at the time of their execution so as to 
constitute one complete document, in which event it 
would not be necessary that they be separately signed. 
Oia ve les, 246 8,20 298, 303, Gn, Sth, © in the puecesr 
case the printed form expressly refers to an attachment 
and the attachment is physically stapled to the form, 
Although it was a careless way in which to handle the 
matter, without better identification and one of which 
we do not approve, the two papers appear to be one com- 
plete document regular on its face, supported the pre- 
sumption that the Commissioner properly performed her 
duty. U.S. v. Brooks, supra. Appellant offers nothing 
to attack the validity of the instruments except the 


suggestion of the possibility that the Commissioner did 
not perform her duty. We believe that is insufficient 


eer ae 


dLile 


Omnia nao te mehomunctauments. |" Sila. pea 464, at page 
466, 


queseiou CueLrerore 1s wether, LooOXINg CO tne arriaavit as a 


Wiovermecotnds are stated sufficient to justify its issuance by the 


Commissioner. 


‘ 


Here the agent not only had the hearsay evidence of defendant's 


GaUeneeanoc eo tne laree rumcers of counterfeit bills concealed in 


defendant's home, but he actually had one such bill in his possession 


which had been given to him. Since a warrant may issue for property 


"designed or intended for use or which has been used as the means of 


Coma eetiuera criminal offense.” Rule 416, F.R.C.P. and since this 


quantity of counterfeit money could be used for no legitimate purpose, 


there was ample justification for the Commissioner's issuance of the 


warrant, 


This Court must consider the actions of the agents under the standards 


ScrmovsUeo. V. Ventresca, 350 U.S. 102 at page 108. 


Wie «. 2efidavits for search warrants must be tested and 
interpreted by magistrates and Courts in a common sense 
and realistic fashion. They are normally drafted by non- 
lawyers in the inidst and haste of a criminal investigation. 
Technical requirements of elaborate specificity once 
exacted under common law pleadings heave no proper place in 
this area. A grudging or negative attitude by reviewing 
courts toward warrants will tend to discourage police 
officers from submitting their evidence to a judicial 
Bericer before acting." 


To require the agents to allege that the counterfeit bills which were 


stated to be in violation of the law were also being held with "intent to 


defraud" would be a highly technical requirenent without substance. 


Unlike those cases cited by defendant in which the Court held the 


one 


allersations insufficient to show the iliesalityv of the intended use. 


counterfeit money is described as heing held by Pawker in violation 


Comumemiavne f1 UG. v. Petrone, 105 F.2d 334 (C.A. 2, 1950) discussed 


Resomoimiveiiera the Court pointed out that there wes no honest use 
EG@umamenaneity of Counterfeit bills. Intent to defraud can be inferred 
from possession. 

Defendance's next point is that because the Government alleged that 
Lee Parker "held" the money, only a search of his person was warranted. 
The Government contends that the meaning given to the word "held" also 
encompasses "to have in one's seatae - Webster's Seventh New Collegiate 
Diletronary, (1963). 

As to the allegation that the search of Lee Parker's person was un- 
fa eettevould be ridiculous to require that the counterfeit money 
actually be seen or felt on his person before a search could be authorized, 

Counterfeit money, as has been pointed out, is made to be passed and 
it would be a nermal assumption that an adult male on those premises might 
have some on his person for use. 

It should also bel nered that even if the warrant was insufficient to 
search defendant's person he could have legally been searchec incidentally 
to fis arrest after the agents discovered the contents of the footlocker, 
Jones v. U.S., 362 U.S. 257 (1960). That the agents took the conservative 
approach of procuring a search warrant for the defendant's person is to 
their credit and in keeping with the spirit of Ventresca. 

Another of defendant's contentions is that the reliability of the 


uniform is not established. This completely ignores the fact that Sandra 


ae 


Parker had a counterfeit bill with her and was present when her 
iotnuer gave it to Agent Wells. 

ine case of U.S. v. eas, “WG Bo supp. 310 (1903) a6 eited by 
defendant, apparently for the proposition that cash not described in the 
warrant was illegally seized, 

In that case, however, the discovered cash not described in the 
Wamrencewas Dona fide and did not fit the specific description contained 
in the warrant. There being nothing to connect the specific true bills 
of different denominations with the warrant or the crime they were properly 
returned by the Court which approved the balance of the seizure. 

Here tle $10 bill was a part of the criminal conduct as well as evi- 
dence of the crime. 

Empvemsdneros Aucust 20, 1966 for 2706 S.E. Ash. 

The Government makes the same contentions with respect to the warrant 
of August 20, 1966 as the August 19, 1966 warrant, But in addition the 
Government contends that the defendant does not have standing to protest 
the seizure of property which he does not claim to have an interest in at 
a residence where he does not reside. 

In the leading case on the subject, Jones v. U.S., 362, U.S. 237m OU) 
the Court said at page 261: 

"In order to qualify as a "person aggrieved by an unlawful 
search and seizure" one must have been a victim of a search 
or seizure, one against whom the search was directed, as 
distinguished from one who claims prejudice only through 
the use of evidence gathered as a consequence of a search 
or seizure directed at someone else," 


Defendent does not have "standing" to protest the search at the 


Slaney residence. 


ANSWER TO POINT II 


Defendant was »efore the Commissioner at 9:30 P.M. on Friday 
night, August 19, 1966, (RK. 2-3) counsel was appointed for him. The 
defendant demanded an immediate preliminary hearing and the record shows 
that lir. Kenney, Secret Service Agent was ready to proceed but that 
defendant would not proceed without a court reporter. 

There is no showing that a court reporter was available at 
that late hour and the Commissioner set the preliminary hearing for the 
following Tuesday, August 23, unless defendant's attorney could arrange 
GOrrlewcariiter (R. 2). 

Defendant's complaint about the failure to have a warrant 
com mecmancume that one is required by Rule 9, F.R.Cr.P, In fact. 

Rule 9(a) provides for the issuance of a warrant "upon the request of the 
attorney for the government.'' Since the defendant was already in custody 
prior to the return of the indictment on August 26, 1966, there would be 

no occasion for the government to request a warrant, 

Defendant cites some .ancient law in claiming that something 
more should have been done by the Commissioner in connection with his 
commitment. The relevance of those cases to the present Federal Rules 
of Crim. Procedure is not apparent and nce showing is made that the 
requirements of the rules were not met. 

Defendant's own description of U.S. v. Klapholz, 230 F.2d 494, 
shows that it is inapplicable to this case. There is no contention 


that defendant was not promptly brought before the Commissioner in 


violation of Rule 5(a). 


If Parker was illegally detained, such detention would not 


Have Cuntiremecu WY Cota Be oOueLL SesaKe AD bse weiss Ata eee ey we tinre Freer One crue 
hearing and since he was brougnt before the Court on Monday, August 22, 
and the Court agreed at that time to hold the hearing on the following 


day, he has no complaint. 


ANSVER TO POINT III 


Defendant was not misled into believing that Mr. Slancy was 
not going to be a witness, There was a discussion on June 20, 1967, 
showing that Mr. Slaney was coming (Tr. 4) and the Court says at 
Ueto eateer fr. Peterson claimed surprise, "Well, he was mentioned 
the other day in our conference in Court Friday that the Government 
was going to subpcena him." There is also an attempt made to charge 
the government with misleading defendant by charging that Mr. Lezak 
led defendant to believe that the material picked up as a result of the 
second search warrant would not be used C pp. Bees). 

The explanation for this statement is contained in testimony 
by Lezak called by defendant as an adverse witness by defendant: 


"Q. I want to ask you, Mr, Lezak, at the preliminary 
hearing on August 26, 1966, in this courtroom, 
did you advise this man that the search warrant 
at the Slaney residence had nothing to do with 
his case, the case of U.S. vs. Lee Edwin Allen 
Parker? 


"A, I have to explain. The answer is that I used 
substantially the words you are using, that I 
used, but what I was saying, Mr. Peterson, was 
that at that time the search of the Slaney resi- 
dence had nothing to do--not with the case of 
U.S. v. Parker, but with the preliminary proceed- 
ing or preliminary hearing which was then being 
heard by the Court. We didn't feel it was 
necessary to introduce evidence which had been 
seized at the Slaney residence in order to pro- 
duce enough evidence for the Court to hold 
Mr. Parker to the charge. We felt we had 
plenty." (Tr. 877-8) 


ea 


Since all of the material scized at Slancy's residence was 
shown t@ Qe@renaane ana CONLaALnNed All LLG GalltDiae Jase, te sod Cavan 


that defendant was not led into believing that it would not be used, 


- 14 ~ 


ANSWER TO POINT IV 

forts wera made by the Court right from the start of this ease ta 
We ome osmeris publicity which maturalTy attaches to a men of defendant's 
propensities and history. 

Judge Solomon entered an order prohibiting photographs of the defend- 
ant and directed a newspaper reporter not to refer in his article to the 
finding of counterfeit bills in Parker's possession. (Tr. Aug. 22, p. 15, 
18). The only person who gave opinions to a newspaperman was defendant 
himself, 

On December 14, 1956 at a pretrial hearing defendant admitted that he 
had given an interview to the Oregon Journal alleging a "deal" between the 
state and federal government whereby he would get 45 years on counterfeiting 
and the state would drop the murder charge. (Tr. Dec. 14, 1966 pp. 60-63). 

On March 27, 1967 defendant filed a motion to dismiss claiming adverse 
newspaper publicity. (R. 179). To this motion were appended two articles and 
an editorial. (R, 182-4). The Court in denying that mction stated as 
follows: 

"Now it is to be observed from the moment of my statement 
neither one of the papers mentioned the subject which I criti- 
cized, Even during the course of the long trial in the state 
court the matter which I criticized was not mentioned in one 
press release, except in one of the papers on the last day, 
when the matter had been submitted to the jury. I understand 
that on that particular day the defendant here and the de- 
fendant there tock the witness stand and made a full and 
complete explanation to the jury of the subject which I had 
condemned in my statement from the bench, After all, I have 
no hesitancy in criticizing the press when it is wrong. 

On the other hand I have no hesitancy whatsoever in commending 
it when it does as good a job as was accomplished in the 
reporting of the murder case. That was objective reporting 


memmcmuest (ir. May l=a2, at p., 533=4)." 


ees 


The last newspaper article about which complaint is wade was pub- 
lished in March, 1967 prior to the impaneling of a new jury panel. This 
femnccwcwolcphard Vv. Maxwell 384 U.S. 333, /U.S. WV. SilVveneugmie oon Gi 
Auzust 27, 1963 case in which there was enue publicity just before 
ana during the trial and the Court was careful in its interrogation of 
Mew jusers with respect to this matter, (Tr. 25 et seq.) 

iieamencase Of Coppedse v. U.S., 272 F.2d 504, there was an avticle 
published in the newspaper the day before trial reciting opinions of 
both the judge and prosecutor with respect to the case, 

Hamdemeases OF U.S. v. Accardo,298 F.2d 133, the jury was exposed 
to newspaper publicity prejudicial to the defendant during the trial 
itself, 

There is simply no analogy between those cases and the present one, 
It should also be considered that defendant himself brought out the fact 
of the murder charge in his counsel's opening statement to the jury. 
Gir, 547). 

In addition it should be noted that defendant was acquitted of the 
murder charge on the 3rd trial and the publicity may well have been more 
harmful to the government than to the defendant. 

With respect to the suggestions emanating fromt he Advisory Committee 
on Fair Trial and Free Press of the American Bar Association, there was 
nothing shown to the Court in this trial that made it necessary to use 


~ 


this method, 


Balin 


ANSWER TO POINT V 

Defendant was released from custody on bail on Januany oF O67, 
NOU sts Meicns vehurcse Ula oO@M ofl tie Orvel. ne was repce= 
sented, as he admits, by '' experienced and highly competent trial counsel," 

The record demonstrates that he not only asked for more privileges 
than are given to ordinary prisoners but Ailes Shak he received them. 

But the main point of the government is that there is no showing 
that anything that was denied defendant affected his rights in any way, 
even assuming an improper denial. 

We do not have before us the exparte showing made by defendant to 
the Court for witnesses under Rule 17/3 but it should be noted that 
Parker's defense was simply that of complete denial of any connection with 
the counterfeit bills and paraphernalia that were found on his person and 
property. 

Defendant does not show how any of the witnesses who did not come 
would have assisted in overcoming the overwhelming evidence of the guilt 
©: derendant. 

Detemeant cites the case of baddy v. U.S., 296 F.2d 682 in Ssuppoct 
of his contention that he ne deprived of his rights by being refused 
some of the subpoenas which he requested, In ihat case the discretion 
of the trial judge was upheld and the Court quoted with approval the fol- 
owing statement: | 

Miteis well settled that Rule 17{b) Federal Rules of iG@vimee 
malerroecedure, 16 1.5.0.A. under whiel! the moCion cor 
subpoena was made does not accord the indigent defendant 

an absolute right to subpoena witnesses at governnent 
mpense. There is and must be wide discretion vested in 


~ the District Court to prevent the abuses often attempted 
by defendants. 
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any case where the defendant is held in 


ANSWER TO POINT VI 


The exception taken to the Court's instructions on Count Ili 
by the defendant do not raise the objections raised for the first time on 
appeal by defendant in point VI. The exception was on the claim that one 
plate cannot be used to make a counterfeit obligation which is the argu- 
ment made in defendant's Point VII. 

There was no exception taken at the trial to the instruction 
actually given by the Court with respect to Count III. 

Defendant's attacks on the indictment are based upon his 
failure to consider the fourth paragraph of § 474 under which this charge 
is brought, 

That paragraph reads as follows: 

"Whoever has in his control, custody or possession any 

plate, stone or other thing from which any such obligation 

or other security has been printed, with intent to use 

pugwepuace srone or other thing, or Co suffer the same ve 

be used in forging or counterfeiting any such obligation 

or other security or any part thereof." (Emphasis 

supplied.) 

It is true that the first paragraph of § 474 does not make it a 
crime to intend to use the plate but that is not what is charged. 

Defendant's contention with respect to the use of the word 
"knowingly"! is also incorrect. The indictment does charge defendant 
with "knowingly" having"in his control, custody or possession" and the 


word "knowingly" is not used in that part of the statute under which 


defendant is charged. 


There was no exception taken by defendant to the Judge's 
Lust, UCewons With ceSpece cu cite eleiieties va. hac Chime Chasgea in 
Counteeiebisot the indictment, 

The reason there were no exceptions is that the Judge's instruc- 
tions were more favorable to the defendant than should have been given, 
Judge Kilkenny told the jury that the making of the plate was an element 
of the crime. Since it is sufficient to convict the defendant for the 
government to prove that the defendant had unlawful possession of the 
plate regardless of whether he participated in its making, the defendant 
got more than he was entitled to and this instruction could not have 
prejudiced him in any way. The balance of defendant's objections are not 
intelligible to us and a reading of Judge Kilkenny‘s instructions show 
that the jury was adequately instructed on the elements of possession 
and control and that there could not be any confusion about whether the 


plate was one which came within the statute. 


ANSWER TO POINT VIL 


Defendant's suggestion that the prohibitions in Title 18, 


Oo 


Seem 774. uaeted States Code, are limited to unauthorized print- 
ings of genuine obligations of the United States can only be described 
esmamnon sequitur (Def. Brief, p. 59). 

Count III of the indictment charges the defendant with a viola- 
tion of paragraph 4 of Section 474 which proscribes possession of any 
plate similar to or in the "similitude of" any plate from which a 
genuine obligation of the United States has been printed with intent 
to uSe or to permit the plate to be uSed to counterfeit an obligation 
or Security or any part thereof of the United States. 

To adopt the otiosSe conStruction urged by the defendant would be 
to completely disregard the common SenSe and "plain meaning" principles 
of statutory conStruction aS well aS ascribe to the Statute a meaning 
never intended by its framers, 

It should not be overlooked that this novel point is now being 
urged for the first time. Nowhere during the trial or any of its 
various pre or post proceedings did defendant See fit to raise this 
point. His failure to do so has waived the Same. See points and 


authorities on this subject in Point VIII, infra, of the Government's 


brief. 


ANSWER TO POINT VII 


Defendant assigns as error the failure to take a multilith 
Brimeine press, Covernment Exhibit 16, to the jury room during the 
jury's deliberations, Initially, it is important to note this 
exhibit was offered and admitted at the instance of the Government 
over objection by the defendant. The uneontradicted evidence with 
respect to this exhibit showed that various plates seized from the 
defendant's footlocker were or eould have been used on this machine 
and that eertain of the notes Similarly Seized from the defendant and 
Charles Slaney were made or could have been made from these plates 
(ieee os-204, 266-267, 270, 386-393, 396, 403-404, 420; Govt. Ex. 
8, 9, 10, 11, 14). It is therefore most apparent that error, if 
Such existed, did not inure to the prejudice of the defendant but 
rather to the Government. It is also settled that the taking of 
papers, memoranda, or exhibits to the jury room is a matter within 
the sound judicial diseretion of the court. Murray v. United States, 
imide a 2? (N.C, 1942); Miller v. N. Y. ee RRs 239 ered 
Ommlom7thecir., 1956); Shayne v. United States, 255 F.2d 739, 743 
Crimea) o50)> C.Ll.T. Corp, v. United States, 150 F.2d) 65,091 
e toeGir.) VO45). 

Perhaps even a more important consideration is the size and 


weight of this sleet et Defendant's own witness, Harry Stanley, 


1/ 

a During the pretrial proceedings, defendant's eounsel acknowledged 
the size and weight of the press made it difficult to move. He also 
considered the possibility that it might not go to the jury should it 
be received in evidence (TR. 7-8). 
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former owner of this machine, approximated its weight at close to 
700 pounds (TR. 616). Moreover, the jury room was located one floor 
above the courtroom, and the only entrance to this room was a narrow 
winding StaircaSe containing Some twenty to twenty-ZJive stairs. In 
the opinion of the seventy-two year old bailiff, no less than five 
ee people would have been required to tranSport this exhibit to 
the jury room (TR. 1032-1033). It should also be noted that the jury 
made no request to see this exhibit (TR. 1031-1032). 

Defendant contends the record is devoid of any evidence suggest- 
ing the Court offered the jury the option of using the courtroom 
(where the press remained) for their deliberations (Def. Brief, 
pemoowe ihe record clearly reflects the contrary (IR. 995-999)5 

It is evident Some clement of practicality and realism must 
remain in matters of this sort. The plain truth of the matter is 
that it was Simply not feasible to move this exhibit to the jury room. 
The reviewing courts are certainly cognizant of the multitude of 
problems experienced by trial courts in the administration of cases. 
imo vwcsey. United States, 373 F.2d 607, 612 (Sth Cir., 1966), the 
Court stated: 

LE Dige' reviewing criminal cases, it is particularly 

important for appellate courts to re-live the whole trial 

imaginatively and not to extract from episodes in isolation 

abstract questions of evidence and procedure, '"' 
To the same effect, see United States v. D'Antonio, 362 F.2d 151 
@icm Cir., 1966). : 

Defendant further contends the failure to swear the bailiff and 
the designation of the Court's law clerk as a "deputy bailiff" for 
purposes of removing exhibits to the jury room was error (Def. Brief, 


293. 


p. 61). Defendant carefully neglects to note that neither of his 
trial counsel took exception in any way to this procedure although 
they were offered an opportunitv to do so and did. in faetr nabiect 
(Omeertain other matters (TR. 999-1002, 1004). The cases are legion 
that issues, even if conStitutional, not properly raised and preserved 
in the trial court for review, will not be noticed on appeal. See 
Pormexampie, United States v. Millpax, 313 F.2d 152, 156-157 (th 


Cum oa, cere. den, 373 U.S. 903; United States v. McCarthy, 


297 F.2d 183, 184 (7th Cir., 1961), cert. den. 369 U.S. 850; United 
States v. Greenberg, 268 F.2d 120, 123-124 (2nd Cir., 1959); Minor 
v. United States, 375 F.2d 170, 172 (8th Cir., 1967), cert. den. 
389 U.S. 882; United States v. Miller, 316 F.2d 81 (6th Cir., 1963), 


Covtweden. 2/9 U.S. 935; and Hansberry v. United States, 295 F.2d) S002 


S01 (9th Cir., 1961). See also Meyer v. United States, = F.2d 
(9th Cir., 1968), No. 22,358(A). The only exception to the foregoing 
proposition is wnere failure to consider the point on appeal would 
result in an obvious miscarriage of justice despite defendant's failure 
to raise the issue in the trial court (R. 52(b), Federal Rules of 
Criminal Procedure). Wot only does the record in the instant case 

not warrant the invocation of the “oslain error” doctrine, but defendane 
himself makes no Such Suggestion. 

In any event, the question of whether a "permanent oath" can be 
administered (TR. 999) and the omission to swear the deputy bailiff 
(TR. 1004) do not warrant reversal abSent a showing of prejudice to 
the defendant as a result thereof. See C.J.S., Vol. 23 A, Criminal 


Law Sections 1353, 1354. See also United States v. Davis, 103 F. 457, 


- 24 - 


MmoOmtota Cir., 1960). It is all too clear defendant has made no 
Such Showing nor has there been even the slightest attempt to do 


SO. 


ANSWER TO POINT IX 


Count III of the indictment charges the defendant with possession 
of a particular offset printing plate used to pruduce a certain 
counterfeit five-dollar Federal Reserve Note. The indictment then 
describes the note in detail, ineluding the serial number (L68014450¢). 

During the course of the trial, an offset metal plate found in 
defendant's residence and bearing the face and back impressions of a 
five-dollar bill was offered in evidence in support of the charge in 
Commer (TR, 263-265; Govt. Ex. 9). When an objection was inter- 
posed on the ground the plate contained no serial number of any 
description, the Government was given leave of Court to have the 
number specified in Count III of the indictment stricken as surplusage 
(TR. 265-267, 538). Such a procedure is now assigned as error on the 
theory it was, in fact, an unauthorized amendment of the indictment 
(Def. Brief, pp. 63-66). 

The term "surplusage" is defined as "any fact or circumstance 
laid in the indictment which is not a deecceaee ingredient of the 
erence, Johnson vy. Biddle, 12 F.2d 336, 369 (1926). Tt is well 
Settled that portions of the indictment not affecting its substance 
may be mrriccen as Senses Johnson ve United States, 20705 a72d 
SI) 320 (5th Cir., 1953), cert. den. 347 U.S. 938; Williams v. United 
beteeepee 2 F. 2c 656, 659 (5th Cir., 1950), affirmed 341RUIS. 97; 
iiitedmatates vy, Krepper, 159 F.2d 959, 971 (3rd Cir., 1947), cent: 
den, EeUeUres oer. In Soper v. United States, 220 F.2d 158, 161 
(inecir,, 1955), cert. cen. 350 U.S. 828, the defendant was chavged 
with assault with a dangerous weapon described in the indictment as 
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an “M-1" rifle”. No evidence was introduced dvring the trial as to 
the make of the weapon and the Court instructed the jury that sche 


"H-1" appearing in each count of the indictment were stricken 


words 
and Should not be considered. Defendant assigned this instruction as 
error contending it constituted an "amendment" of the indictment. On 
appeal, the Court found the words deleted nothing more than "non- 
prejudicial surplusage" and therefore no error was committed by 
instructing the jury to disregard same. See also the analogous case 
Orpiereler v. United States, 394 F.2d 692 (9th Cir., 1968). Although 
disapproving amending, correcting, or changing the body of an indict- 
ment, no error was found in the trial court permitting the Government 
to correct the denomination of a counterfeit note which was improperly 
described in the indictment. Authorizing the Government to make the 
requested change was held to be "a work of Supererogation" and could 
be "disregarded as harmless since * * * it was void, and * * * 

the face amount of the note was not an eSSential element of the 
offense." Heisler v. United States, supra, at Page 696. 

Whether the Serial number in Count ITI of the indictment in the 
caSe at bar is determined to be simply Surplusage which may be 
Stricken, Heisler v. United States, supra, at Page 696, N. 7, Soper 
v. United States, supra, or whether the Court's order permitting it 
to be stricken was "void", the number itself affects neither the sub- 
Stance or validity of the count and thus the error, if any, is harm- 
less, Heisler v. United States, supra; Rule 52(a), Federal Rules of 


Criminal Procedure. 


With respect to the question of variance, an examination of the 
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record clearly dictates the defendant was Fully informed of the 


charge so as to enable him to prepare both his defense and to be 
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States, Supra, at Page 694, As in Heisler, the defendant in the 


instant case was neither surprised nor prejudiced by the Government's 
motion to strike the Serial number from Count III. An outstanding 
order of the Court required the Government to “produce everything" 
(TR. 15). In compliance with this order, the Government furnished 
the defendant prior to trial with a complete list of all witnesses, 
Save one, their statements, made certain of the viciereee available 
for interviews, and disclosed and permitted examination of each and 
every exhibit (TR. 6, 14-15, 81, 90). In view of the complete dis- 
covery afforded, it is difficult to imagine how the defendant could 
have been Surprised nor can it be said the variance affected his 
"substantial rights". It is similarly clear the offense described 
in Count III is complete irrespective of the serial number. 

Defendant further contends it ae improper to admit Government's 
Exhibit 10, an offset plate found in the defendant's residence and 
containing the serial number described in Count III (Nef. Brief, 

p. 633 Rs 266-267). He theorizes that Since the indictment described 
but one plate and the evidence conclusively showed that no single 
plate could make one particular notc, no other plates with respect to 
this count could be admitted for any purpoSe. 

Count III of the indictment charges a violation cf Title 18, 


Section 474, United States Code, paragraph 4, which provides that: 


“Whoever has in his control, custody, or possession 
Aivepleate, Stone, or other thing in any manner made after 
or in the Similitude of any plate, stone, or other thing, 
from Suber any Such SIU easel or other Sigemten has _ been 


. 
ae eee = at ‘ z «a 


6 
wee ee y = ay wee me ee we i oe -“) Wee, ) + 


staan Of COeculre: tne Sdine to be used in forging or 

counterfeiting any Such obligation or other security, or 

any part thereof;" (Emphasis added) 
shall be punished. 

It is obvious from the foregoing statute that any plate offered 
by the Government in Support of Count III need not be capable of 
PEeinemieg am entire counterfeit obligation; the capability to print any 
part of a counterfeit obligation is sufficient to constitute a viola- 
tion. 

The admission of other plates by the Court, one of which, when 
coupled with the Count III plate, would produce the entire face of 
the counterfeit obligation deScribed in Count II, was proper to prove 
intent, an express requirement of the aforementioned Statute. It is 
axiomatic that in a criminal prosecution any type of evidence should 
be admitted which is probative in nature and which is neither excluded 
by a settled rule nor particularly likely to be false, misleading, or 
unduly prejudicial. Griffin v. United States, 183 F.2d 990 (D.C., 
1950); United States v. Matot, 146 F.2d 197 (2nd Cix., 1944). Further 
the exhibits complained of clearly fall within the ambit of the trial 
court's wide latitude in determining the relevancy and materiality of 
evidence which will not be disturbed on review absent an abuse of 
@iscretionu. Wilson v. United eee EE P.2d 312 Cth Cir.) 1957ae 
rei. den. 254 F.2d 391 (1958). See also United States v. Quarles, 

387 F.2d 551 (4th Cir., 1967); Wangrow v. United States, 399 F.2d 106, 


115 (8th Cir., 1968); 43 Nebraska Law Review, No. 3, Pages A85, ool.e 
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Defendant nas now received a copy of a Letter from the Adiini- 
strative Office of the U.S, Courts, approving cne ebrangemen. viel 


which Commissio 
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MundorfF is serving. 


We assume that will eliminate this contention, 


ANSWER TO POINT XI 
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"All right. With the group to the left, is there any one 
of the jurors who has ever been connected in any way with 
the laws in connection with a counterfeiting operation or 
with counterfeit money or securities of any kind?" 

This question to which the juror responded was obviously asked for 
the protection of the defendant. No attempt is made by defendant to 
show that he was prejudiced in any way by the Court's refusal to seat 
the juror. 

The general rule is that the matter of excusing jurors is left to 
the sound discretion of the trial judee, the exercise of which will not 
be interfered with unless it is elearly shown to have been abused to the 
aetual prejudice of the complaining party. 50 C.J.S. 938-9; see 
ollomvemurcey 202 Fo2d 241 (C.A. 9, 1953); Bateman v. U.S., 212.8 32d ol, 
So (G.8, 9, 1954). 

"It is well settled that the court may of its own motion 
reject or discharge from the panel a juror who is dis- 
qualified, unfit or incompetent to serve, although he is 


not challenged or objected to by either party .. . even 
Gver a party's objection . .. 50 C.3.S. 1005 et seq:¥ 
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On this appeal, for the first time, defendant contends that there 
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W §rom the ecnscalaent. by 


Romie feicyent evidence of 
Parker of the counterfeit money which he possessed. 


pe cemoquarcly in point is U.S. v. Petrone, 1&5 F.2.d 334, (ClA. 


on ee 


2elIs0). 
iieemarecase —.5.1, agents came upon $5100 in counterfeit $10 bilis 
which defendant said was brought in by a "rat," 


ies Gcunrk Said at p, 336: 
". . . Furthermore, once we suppose that Petrone was in 
possession of the money, his intent to use it fraudulently 
Follows. Such bills have no honest use except when they 
are in tne possession of public authorities as evidence 
Sretieslike. One might discover that 2 sine le billeuc: 
conceivable two or three, had been passed upon one, and 
perhaps one might keep them without intent to defraud, 
though even that is doubtful; but nobody in possession of 
$5100 counterfeit money innocently keeps it; its poses- 
sion is to the last degree perilous, and the possessor, 
if honest, will either destroy it straightaway or turn 
it over to the authorities," 


The government contends that defendant did not intend to use this 
money to play "monopoly", or for some other innocent pursuit and that 


the jury was entitled to believe that he kept it with "intent to defraud." 


AMOVENR TO POISE SLIT 
Uwe first attorney appointed for Mx. Parker, Edward Epstein, ex- 
pressed defendant's position on counsel to the Court as follows: 


MR, EPSTEIN: It's my understanding he has no objection to my 
meppecortine Mam so long as he 15 allowed carte 
blanche to express whatever views he has to the 
Coust Or any point which I don’t feel to be rele- 
vant or material, and take whatever other action 
that I, for whatever reason, don't feel is warranted, 


THE COURT: Does he want to interrogate witnesses: 


MR, EPSTEIN: JI think on the basis of my conversations with hin, 
} I would say he would intend to ask for the right 
to put auestions to witnesses, which questions I 
didn't feel proper for any reason. 


HRe LEZAK: Your Honor, I think there was one more thing he 
stated that he wanted, le wanted the right to 
disassociate himself from any statement made by 
counsel with which he disagrees. 


Thee COURT : In other words, if his attorney does something 
he wants the right not to be bound by that, is 
that correct also Mr. Epstein? 


MR. EPSTEIN: I'm not sure if that is correct ~ - exactly correct. 
He said he wouldn't be bound by anything I repre- 
sented in Court or agreed to in Court unless he was 
present, (Tr. Aug. 22, 23-4). 


The defendant on the next day said to the Court in response to a 
question as. to his dissatisfaction with Mr, Epstein: 
THE DEFENDANT: No, sir, I'm not dissatisfied; nor shall I be 
bound by anything he says or does. . . (Tr. 


August 23, 28) 


This is the background for the Court's ruling that defendant could 


cs 


not have it both ways at the time of the preliminary hearing. The 


Court's ruling was in keeping with the rule of this Circuit in Duke 


Pee 255 F.2d 721 (1958) cort. den. 357 U.S. 920. 


ee 


In that case, the defendant was a lawyer who desired to associate 
Peotiter attorney to participate in his representation. The trial Court 


ruled that tne other atto-ney was to have full control of the case. The 
Court approved the trial Court's statement to defendant that: 
"the obligation of Duke was to appear in propria persona 
or be represented by counsel, but that he did not have a 
Biewemroranybrid of the two," 255 Ffl2d 721, 725. 
Notwithstanding Judge Solomon's ruling, defendant was permitted by 
Midee nilkenny to participate actively in his trial. He gave part of 
the opening statement and argument and interrogated witnesses. Again de- 
fendant has failed to show how he was prejudiced in any way by the Court's 


ruling in view of the full disclosure of tiie evidence made by the prose- 


cution in this case. 
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ANSWER TO POINT XIV 
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"Finally, defendant contends that the Court erred in 
failing to require the Government to name the con- 
fidential inforiwant who supplied the information in 
Suppore of the affidavit of John E., Wells to search 
Ge premises at 2700 S.E. Ash Street in Portland, 
Previously, the Court viewed in camera the Fle... 
meverte in connection with this coatidential intorment, 
I was then of the belief that the name should not be 
disclosed and found, and now find, that the inform- 
ant had absolutely no connection with the alleged 
counterfeiting operation. I will now seal a copy 

of the report and deliver it to the clerk for trans- 
mittal to the Court of Apneals, in the event of an 
appeal in this cause, On tnese facts the defendant 
iemmor entitled to this information,  MeCray v- 
Illinois 386 U.S. 300 (1957); Powell v. U.S. 374 
Heeoeece. (Oth Cir. 1967), 


Defendant's unsupported request for the name of the confidential in- 
formant who supplied information in support of the affidavit of John E. 
Wells to search the premises at 2706 S.E. Ash Street in Portland was 
erly denied. (See Government's letter of April 3, 1967 to the Court 
along with an F.B.I. report containing the name of the informant.) 

Initially, it should be noted that the above address was not that of 
the defendant Lee Edwin Allen Parker but rather that of Charles Slaney, 

a Government witness. Moreover, the search of the Slaney residence took 
place after that conducted at Parker's home, and so far as the warrants 

and affidavits disclose, the two were unrelated, It is therefore questioa- 
able whether defendant has the requisite standing to even have made such 


@ request, However, even assuming arguendo he had such standing, he was 


Sone 


4 
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Dileeeecont Case oF licCray v, Illinois, 366 U.S. 300 (1967), 35 Lv, 
#261, is dispositive of this question. In McCray, petitioner was ar- 
rested by Chicago police officers pursuant to information supplied by 
an informant who had proven reliable on numerous cecasions in the past. 
The information supplied stated the petitioner "was selling narcotics 
and had narcotics on his person and that he could be found in the vicinity 
of 47th and Calumet at this particular time." The officers then drove to 
this vicinity where the informant identified the petitioner and then de- 
parted, Tne arrest and the subsecuent discovery of narcotics followed. 

Petitioner filed a motion to suppress, at which time he requested 
the identity of the informant. The request was refused. In affirming 
the United States Supreme Court found the detailed testimony of the ar- 
resting officers at the hearing respecting the circumstances of the ar- 
rest and the facts upon which it was based fully justified a finding of 
probable cause for the arrest and search, 

With respect to the question of the informant's identity, the Court 
cited with approval Wiemcre's Treatise on Evidence describing the testi- 
monial privilege as 

"A genuine privilege, on .. . fundamental principle. . . 
must be recognized for the identity of persons supplying 
the government with information concerning the commission 
of crimes, Communications of this kind OughGMEBO receive 
encouragement. They are discouraged if the informer's 
identity is disclosed. Whether an informer is motivated 
by good citizenship, promise of leniency ox prospect cf 
pecuniary reward, he will usually condition his cooper- 
ation on an assurance of anonymity--to protect himself 
and his family from harm, to preclude adverse social 


reactions and to avoid the risk of defamation or malic- 
ious prosecution actions against him, The government 


nee 5s 


also has an interest in non-disclosure of the identity 
of its informers. Law enforcoment officers often de- 
pend upon professional informers to furnish them with 
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velation of the cual role played by such persons ends 
their usefilness to the government and discourages others 
from entering into a like relationship. 

"'That the government has this privilese is well estab- 
lished, and its soundness cannot be questioned,' (Foot- 
notes omitted.) & Wigmore, Evidence § 2374 (McNaughton 
iene LOO), 

Meemeourk then distinguished Roviaro v. U.S.,; 353 U.S. 53 (1957), 
reversing the defendant's conviction for violation of the Federal 
hercotics laws, for failure of the Government to supply the name of the 
confidential informant. The Court ncted the informant in Roviaro had 
been an active participant in the crime, personally playing a signifi- 
cant role in the defendant's procurement of the narcotics which were the 
euaject of the indictment. 

As) in McCray, the record in the case at bar is devoid of even the 
slightest scintilla of evidence indicating the informant's participation 
in the case, either active or passive. His only role was to supply in- 
formation based on which the warrant for the search of Slaney's residence 
was issued, With respect to an informant acting in such a capacity, the 
Court stated: 

"Indeed, we have repeatedly made clear that federal 
officers need not disclose an informer's identity 
ime applying Lor an arrest or search Warranc ae 

To the same effect, see U.S. v. Rugendorf, 316 F.2d 589 (7th Cir., 
mieepmmatricmed 376 U.S. S26 (1965), where a search warrant was issued 


based in part on information supplied from a reliable informant who had 


been in the defendant's residence and observed certain fur garments 


Bete 2 


@eeersvcd by the defendant as stolen. See also: Willer v. U.S., 273 


Me eeyo) (5th Cir., 1959); Garcia v. U.S., 373 F.2d 806, 608 (10th Cir., 


Bee beecnc the recent Ninth Circuit opinion in Powell v. U.S Bo a ad 


ponte ALI} 
Peonc100/). in Powell, defendant alleged the Court erred in rejecting 
his motion to disclose the identity of the Government's informant. The 
Court summarily disposed of this point with the trenchant statement that 
"there is no basis whatever" for such a contention. The Court then set 


forth the following rule, as well as the policy behind the so-called 


iimcormer's privilege": 


"'Tt is established that the Government is not required 
to reveal to an accused the identity of one who furnishes 
"information of violations of law to officers charged 
With enftoreement of that law'’, (citing Roviare v. 

meee States, 3935 U.5. 53, 59, 17 S.Ct, 6235 eb bee | 
629, which im turn cites Scher v. Untted States, 30a Nas. 
Pilot. seo.Ct. Lit, S370 Edstol. 


"A rule that any person who merely informs the officers 
of the commission of a crime must be disclosed to the 
accused as the one responsible for his arrest would serve 
to encourage the criminal to wreak his vengeance on the 
informer. Such information might be hard to come by; 

and such a rule would seriously hamper accepted police 
investigative techniques, 


iieethere Was an informer im this case, Chee 1s nomi 
to show that he was more than a mere observer, not a 
participant. * * * It would be unthinkable to call for 

a reversal here in the complete absence of facts to sup- 


port appellant's claim." 


CONCLUSION 


It is submitteda that this Court should affirm the Judgment of 
the Court below finding defendant guilty on all three counts of the 
indictment, 


Respectfully submitted, 
| 
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